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Abstract: Is the hospital industry a relative pauper,

as the industry itself contends, or an aggressive merica’s hospital industry contends that it is

under assault. Battered from one side by a severe

bill-collecting bully with vastly inflated prices, as

o ) nursing shortage! and from another by the
some of its critics insist? This paper explores some of & & Y

ﬁnanual pressures arising from managed care, it has

the issues at the center of the struggle over hospital also been hit in recent years by lower reimbursement

billing. In addition, it describes attempts by one rates for treatment of Medicare patients, mandated by
v . . . . - N - A . ~ o o N - QC

sector of the industry—hospital audit firms hired Congress under the Balanced Budget Act of 1997.

by ol i Jivd “Many of America’s hospitals arc sitting on the edge of
an administrators 1o augment thivd-part . Ly e . . L
v P & party financial viability,” the American Hospital Association

claims administration—to audit hospital bills on darkly warned in a recent white paper on the industry’s
behalf of their client plans. shaky financial position,? which maintains that one-
third of hospitals operate at a deficit.

Still, there are others who see a glass half full. Hos-
pitals, after all, arc a crucial part of the massive American
health care industry, on which $1.7 wrillion was spent in
2003, 13% more than the previous year. And demo-
graphic trends are putting the wind at its back: the giant
baby boom age group, consisting of about 76 million
Americans born from the end of World War 1 to 1964,
will soon begin hitting their peak years of hospital usage.
With the industry having eliminated thousands of excess
beds from its tortal capacity in recent years,” and wich
managed care having mostly failed to serve as an effective
gatekeeper to hospital care,5 even some top hospiral
industry officials concede that they're finding themsclves
in the best bargaining position in many ycars.® As they

This issue of the Journal went to press in February 2004, begin to approach capacity, hospitals arc less willing to
Copyright © 2004, Society of Financial Service Professionals. offer discounts. And with the advent of increasing
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automation and savvier financial management, many
hospitals arc also able to shift their emphasis to higher-
margin (and better reimbursed) lines of business, such as
coronary care. In addidon, hospitals are growing morc
sophisticated about shifting the costs to those payers
with the least bargaining leverage, especially the ever-
swelling ranks of working Americans who are uninsured.

While net profit margins for the industry as a whole
are no doubt low—by one reckoning down from just

another

5.5% in the late "90s to about 2% currently”
large industry, grocery stores, operates on just a 1% mar-
gin. Morcover, hospitals see far more profitable niches
that the better managed systems are racing to scrve. A
recent boom in hospital construction seems to bear that
out. As many as 105 new acute care hospitals were built
in 2003, up sharply from the 80 or so added in both
2001 and 2002.8 T'he proliferation of outpatient sur-
gery and diagnostic centers, often satellites of the central
hospital system, have followed even steeper curves.

Some industry critics, brandishing so-called “cost-to-
charge” ratios and their own proprictary costing dara,
insist that hospitals have far healthier finances than they
admir, and that their rates are massively inflated over
their true costs.” To prove their case, they point to hos-
pital executive pay packages, which arc among the high-
st of any industry.

An even more telling indicator of the industry’s rel-
ative financial strengeh, these hospital industry critics
say, is the experience of the nation’s only state that regu-
lates hospital charges, Maryland. Hospitals in that state
charge far lower rates than counterparts in unregulated
states operating without Medicare waivers. 10

i,

staction

Hosobial Custonmer Satl

Put aside for a moment the question of the industry’s
financial healch. Therc’s a much clearer case to be made
that hospitals are on the defensive when it comes to cus-
tomer satisfaction. Along with airlines and broadcasting,
the industry generally finishes at or near the bottom of
multi-industry customer satisfaction surveys.'! Its cus-
tomers, meanwhile, are finding far too many overcharges

in their bills. In a survey of more than 21,000 of its
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rcaders in 2001, for instance, Consumer Reports magazine
found that of the 11,000 individuals who had reviewed
their itemized hospital bills, about 5% reported “major
errors” 2 (or about the same ratio found by professional
hospital-bill auditors '3). Among the six most common
billing errors the survey found were
* incorrect basic charges,
* “upcoding,” or the misclassification of procedures so
as to produce a higher charge,
* “unbundling” of charges, resulting in double billing
for services,
o cancelled work nevertheless being billed,
s operating room usage billed based upon incorrect
times, and
¢ billing above the chargemaster (hospital price lise) rates.

Fven less flattering for the industry was a 1998
study't conducted by the Institute for Operations
Research and the Management Sciences (INFORMS),
an international scientific society whose members include
several Nobel laurcates. Based on data collected at chree
nonprofit hospitals in a single geographic arca, the
authors found that the hospirtals in question used a pub-
lic relations tool, called “impression management,” to
subtly persuade patients not to challenge apparent dis-
crepancies in their bills, Even as hospital consumers are
becoming more educated about cheir bills and are look-
ing more closely at them, the study found that “hospitals
are countering that with their own efforts to discourage
people from becoming involved with challenges or audits
because it costs them a great deal of time and moncy...
The goal is to persuade patients to give up on formal
inquiry,” wrote the authors.

"o its credit, the Healthcare Financial Management
Association and its partner organizations' have
responded with a broad-based “patient-friendly billing”
initiative that seeks to strecamline and simplify hospital
bills. The project began with focus groups conducted in
2001 among hospital patients and health care workers
around the country. By the summer of 2003, initiative
lcaders had crafted 14 suggestions for making the hospi-
tal billing process more patient friendly. They include

e better training of hospital staff and the usc of stan-
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dard telephone protocols and scripts,

* more convenient hours for billing offices, and the
use of standardized bills and stacements, written in
plain English,

* simplified contracts with managed-care organizations
and other insurers (the source of many billing errors),

* consolidated billing wherever possible, and

* making online billing and payment options more
widely available.

Approximately 1,000 hospitals and health systems have
thus far adopted the suggestions. ¢

Cold War with Third-Party Administrators

As it extends the olive branch to individuals, perhaps
in part to ward off regulation, the hospital industry’s
cold war with business payers has been heating up lately.
[ts relationship with third-party administrators (TPAs)
provides a telling window into its singularly aggressive
financial management tactics.

More than a decade ago, responding to the then-
modest mounting incidence of audits of hospital bills, a
consortium of health care groups published guidelines on
billing audits.'”” The groups began by conceding that
they “acknowledge that the current mechanisms for
health care payment indicate a need to conduct some
billing audics.”

However, the voluntary guidelines sought to reduce
the frequency of such audits. Unfortunately, they left
some large gray arcas by explicitly failing to address “the
level or scope of care, medical necessity, or the pricing
structure of items or services delivered by providers.” In
other words, by their very design, the guidelines exclude
from consideration some of the arcas of billing that are
most frequently subject to dispute.

At the same time, these audit guidelines also man-
aged to cast doubt upon the inherent credibility of a
small outsourcing industry that had sprung up to audit
hospital bills on behalf of healch plans, and which
generally charged on the basis of capturing a percent-
age of any overcharges recovered. “Individual audit
personnel should not be placed in a situation through
their remuneration, benefits, contingency fees, or other

)
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instructions that would call their findings into ques-
tion,” the guidelines nore.

A year later, in 1993, with the controversy picking
up steam, the Society of Professional Benefic Adminis-
rrators formally asked the Department of Labor for a
clarification of its responsibilities under the Employce
Retirement Income Security Act (ERISA), the 1974 law
that set the ground rules under which self-funded
employee health carc and retirement plans are regulated
and taxed.’s In an advisory opinion, the Department
(then under the control of the labor-friendly Clinton
Administration) said that such representatives were act-
ing within their legal rights under ERISA to withhold
payment of any claims until providers furnished proper
billing documentation, often consisting of itemized bills,
medical records and chargemaster data.

The new cop on the beat is the Health Insurance
Portability and Accountability Act, or HIPAA, a new
federal law that contains tough antifraud provisions. It
calls for heavy fines and/or prison terms of up to 10
years for anyone convicted of fraudulently obtaining
funds or services in connection with the delivery of
health care services.

Bill Collecting or Bouniy Huwiting?

Notwithstanding these federal and state laws, the
controversy has recently been intensified’ wich a
renewed wave of collection activity, no doubt sparked at
least in part by the tenuous financial condition of many
hospital systems that sce this as a chance to bolster ailing
balance sheets. Only this time, there are apparently ar
least a couple of new twists. Many health systems are
insisting on hefty fees for any audits (in addition to the
“reasonable,” though generally nominal, copying fees
contemplated by the *92 auditing guidelines and under
maost stace ]ZlWS). S()n1(‘ h(‘ﬂ]rh S)’S[‘('n]s are cven 1]1]'(‘21[’/
ening the equivalent of a nuclear option—declinking, or
a declaration that the health plan is incligible for any fur-
ther negotiated discounts—if auditing challenges persist.

Some industry observers2? are calling chis increased
bill-collection acrivity a form of bounty hunting, pursucd

with the same ruthlessness as any other collection aceiv-
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ity. But in dunning these TPAs, the collectors are also
working from a premise that seems up for debate. Unlike
insurance companies, which pay claims out of their own
(or their investors’) pockets, TPAs have litdle incentive for
slowing down claims. Instead, their goal is to close files,
rather than keep them open through rounds of appeals
and counterclaims. At the same time, however, the legal,
fiduciary obligation to guard the assets of the health
plans exists. Indeed, some industry attorneys have issued
advisory opinions suggesting that a plan administrator
(or sponsor) that does not audit a sample of the plan’s
hospital bills is failing to meet its fiduciary responsibili-
ties under ERISA.2!

Both sides have their share of horror storics about
the other. Auditors tell tales of $75 charges for a single
diaper for a newborn baby and bills for intensive care
stays that are double what is considered “usual and cus-
tomary” for a particular arca.?? Uncommonly large bills
for services rendered to premature babies scem to be an
especially rich source of overbilling lore. One TPA
recounted a tale of marching in to sce a hospital admin-
istrator in Pacterson, New Jersey, to register his outrage
over an $18,000 charge for X-rays supposedly adminis-
tered on a premature baby.2? And there is the case in
which a prestigious Ohio health care insticution kept
one patient for eight days of supposed inpatient care, at
charges totnling over $100,000, and yet neither the
facility nor the patient could explain what care was pro-
vided during that time.

Hospital officials counter by pointing out how some
unsavory auditors have been known to steal certain docu-
ments that are central to proving a hospital’s case about par-
ticular costs, which is why most health systems insist that
all audits take place on their premises. Still, they acknowl-
cdge that hospitals inevitably do make billing errors, given

the system’s massive govcmmcnt—driven complexity.4

Price List Complexity

One of the major problems is the sheer complexity
of the hospital industry: in most hospitals, the price list
can contain as many as 15,000-20,000 items. Thesc

categorics arc themselves mandated by the federal gov-
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ernment through its complicated diagnosis-related
group reimbursement system, established in 1983 to try
to hold down costs for Medicare by codifying services
and components of care so as to assign appropriate
prices. This leads to hospical administrators observing
that the regulations they deal with are more complex
than the tax code.? There is cause for optimism
though: as hospitals increasingly automate, the billing
complexities grow less severe,

Until recently, both sides of the debate were lobbying
for federal action, hoping to add their pet scheme for either
spurring prompt payment of claims®¢ or a stiffer defensc
against bill collectors as an attachment to the so-called
Patient’s Bill of Rights. But with the Bush Administration
philosophically opposed to such legislation, the regulatory
action has shifted to the 50 states and their individual
insurance commissions. There is only one problem: under
ERISA, the plans arc mostly exempt from state regula-
tion, except in the aforementioned case of Maryland.

Therc is onc bright spot on the horizon for those
who would curb alleged hospital abuses. A House Encrgy
and Commerce subcommittee, reacting to national
media reports last year on apparent abuses by the for-
profit chain Tenct Healthcare, launched an investiga-
ton into possible andtrust violations in the industry. In
April 2003, the committee issued subpocnas to 20 health
systems (which together own and operate nearly 1,000
hospitals), seeking data on their practices. The prelimi-
nary investigation pointedly noted that the U.S. Depart-
ment of Health and Human Services found chat urban
hospitals in California marked up prices more than
300% over costs in 2002.27

Still, Congressional observers believe that the com-
bination of an impending presidential cleccion and the
greater urgency of dealing with the natdon’s troubled
electricity grid in the wake of the massive North Amer-
ican blackout will leave this investigation on a back
burner, at least for now.28 The smaller controversies will
no doubt continue to rage while the larger issue—Amer-
ica’s broken health care system—remains. Some think
that this balkanized system is beginning to causc severe
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and other deep structural problems are dealt with com-
prehensively—and there’s no prospect of that happening

anytime soon—Tlook for continued controversy and dis-

sension over hospital billing
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